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HOW TO FIX THIS POLICY / ELIMINATE EXCESSIVE COST IMPACTS AND

CONFORM TO STATUTORY PROVISIONS

Reiterate bypass rule not intended to impose costs inconsistent with development of
technology-based guidelines.

o Feasibility analysis will be “knee of the curve” costs v. pollution reduction benefits

Clarify biological treatment is not required or particularly effective for addressing peak
flows.

¢ Non-biological treatment like ballasted flocculation is acceptable and not considered
to be a “bypass” or blending (No throw away facilities / NACWA issue also)

Clarify that the bypass rule was intended to provide a defense under emergency
conditions such as localized flooding, not intended to require additional treatment /
retention basins under those conditions. Establish presumption if blending occurs less
than 1% of the time or under localized flooding conditions, bypass rule objective are met.

Clarify that where I/l meets definition of non-excessive I/1 or demonstrated ineffective in
peak flow reduction, additional I/I controls are not required under the bypass rule.

Clarify that the policy does not require processing all peak flows through AWT / nutrient
reduction facilities. Such facility design should follow accepted engineering practice.
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This memorandum presents the results of cost mmpact analyses conduced to evaluate
nationwide costs of fully treafing peakl W

veather flows at publisly owned wastewater

treatment facilities (POTWs). This work was performed under Contract Number 68-C-
00-1186, Work Asgl _J,mﬂ*n Mo, WW-0-04, Assecsment of Effects of Excess Wet Weather

b=

Flows on the Operation of W ast=water Treatment Facilities, Tasks 5 and &,

PR ‘ "11 A o
- conducted. The frst analvsis was conducted to

Two separate cost mpact analyses
evainate cost hmpacts for communities with cuanmrd sewer overflows (C80s). Tetra
Tech performed the CSO analysis using EPA’s GPRACEO model. Th:g ggcgﬁd analysis
was conducted to evaluate Cost aMPAacts for comrmunities with :a-um. v gewer overflow
{ S50). Metealf :L r_iik performed the S5O analysis using EPA’: “‘T( YRM model
wetailed discussions of both models are included as attachmeants to s memorandum.

\’“T
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Both the GPRACSE modal and the STORM mode!l are compler numerical models thae
were developed \mﬂa data assemn Dled w the Clemp Water Needs Suwvey. The models
sitnwlate rainfall-rune - flows in the collection svstems of euch C
and 880 cormmunmity i_;u,iu 2d in ﬂ'l‘;u Clean Water MNeeds Survey database, The models
also ineiude cost roudnes to estimate costs of Calternatlve trealment scenaros Tor reduci Il»
While the models are sirmilar in t:m above respects, they are alse quite

rent with regard to the numercal framework, process represeniation, tirme and space
scales, and underlying assumptions in the cost rmxtmc Both models we also limited by
the availability of site-gpecific daia rcquir&d to simulate each and every CSO and 380
systemn in the nation.

Tatra Tech and Metcalf & Eddy were requssted o conduct specific model simulations
and provide results that could be used to assess the cost impacts of requiring POTWs to
increase treatment capacity such that peak wet weather flows were fully treated. Three
specific scenarios were simulated. The first scenario was considered a baseline scenario.
This scenario did not include any additional treatment beyond what was included in the
Clean Water Nesds Survey database for each facility. The second scenario called for
doubling the secondary treatment capacity of each POTW. This scenario is based on an -
assumpoon that the conveyance capacity to the headworks of sach POTW is Limited to
twice the existing secondary treatment capacity. Given this assumption, wer weather
flows reaching the POTW would be fully treated in this scenario. Note thar this scenario
does not fully treat all wet weather Jows in the collecion system. Wet weather ﬁows
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excesding the secondary treatment capacity are assumed to overflow in the collection
gystem. The third scenario included increased wet weather storage facilities at the POTW
such that the volume of wastewater treated at the POUTW is approximately equal to that
simulated in the second scenario. Additional scenarios were simulated using each of the
models and are described in detail m the attachments.

The results of the modeling
descriptions of the results of

analyses are summarnzed in the following table. Complete
each model and scenario are presented in the attachments.

Wet Weather

| Additional Volume | Total Cuapital
COrverflow/Bypass Volume Treated Cost
{miltion gollons per year) | (millisn gallons per year) | (8 in billions}
Scepario | €SO $SO CSO 880 CSO | 580
*,
Baseline 1,468,040 172,431 0 0 0
Diouble
Secondary 1,270,243 191,712 197,797 70,718 379.2 | §52.8
Capacity
Increase
Wet Weather | 1,260,248 101,199 207,792 71,232 | 39.1 | 8134
Siorage | l

WNote that the

cost is a total capital cos

operation and mainfenance expenditires.

1 mcluded n the

] .
aiiachments.

A description of the ¢&

"
g

t but does not mchede land acquisition costs or
L roatine of each model
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Estimate of uctdluoml costs for POTWs if bleading 15 not allowed

1. CSO facilities:

- 19972 cost estimates to provide biological treatment for all CSOs (except 1 to 2
evenis per ';Jear) equa}ed $220 billion. Most of the costs include building storags
factlities for wet weather flows

- Assuming 40%-60% of the wet weather tlows in combined sewer gystems reach
POTWs @“ s estimates 60-80%, CSO Partnership estimates 40-70%), the 1992
estimates can be adjusted prc )pomunally (basic technology remain the same -
building storage facilities) and resulting in an estimaied costs of $38 - $130
billion. This estimate could increase if CSO facilities implement the nine
minimum controls to divert more flows to POTWs. With good operation of Real-

{ime r‘“n‘rruls, addi‘f;io,nal 50% of wet weather flows could reach POTW 5, and

therefors, the costs could increase proportionally.

(..-’x

sstimates to achleve § wet weather overflow in five

2 dd

- 1994 550 nation control cost
48 billion. This cost estimate assume reducing U] fiows about 50°%4,
iR

vears equal 5
building additional storage facilities and some additional wreatment capacities.

- Limdted datz indicate about 80 % of wet weather flows in a leaky sewer systemns
reach POTWs.

- Assuming 90 - 93% of wet weather flows naticnwide reach PQ TWs, the
minimum estimate for additional costs at POTWs therefore is 90-95% 01 the

national SSO control cost estimate, or $79 - 83 billion

3 The cosis estimate could be higher ander
existing conditions, since more wet weather
flows probably reach POTWs curently
without the Il reduction assumed in the :
SSO control cost estimate




Estimate of additional costs for POTWs if blending is not allowed

I

CSO facilities: -

A CSO cost estimating model was created in 1993 to provide estimated costs for several
nationwide CSO control goals to support the Needs Survey, and eventually one was
selected to support the 1994 CSO Policy and also included in the Needs Survey.
CSO cost model uses available data from all CSO facilities (one facility is defined as a
combined sewer system that is serviced by a treatment plant - New York City has 14
facilities), and estimates the CSO control cost for each CSO facility. The sumnmary costs
of all the facilities in the nation thus become the national costs (or Needs).
The cost model uses national rainfall data to select design storms (originally divided the
nation into 5 rainfall regions, later increased to 20 rainfall regions), population and
service area of CSO facilities. Rainfall and service area generated rainfall volume. Based
on NURP (national urban runoff program - EPA mid 1980's) data, urban population was
used to estimate the percent impervious area, and the runoff coefficient, and thus the
amount of runoff. The amount of runoff that exceeded available storage capacity in
sewer systems became CSOs.
The cost model assumed 4 different CSO control levels:
1). Storage and full secondary treatment for all but 2 overflows per year in one facility
(5220 billion - 1994 dollars)
2). Storage and full secondary treatment for all but 4 - 6 overflows per ye
($175 billion) '
3). Storage and full secondary treatment for all but 8 - 10 overflows per year
($115 billion) ,
4). Flow through primary sedimentation for all but 4 - 6 events per year (about 85% of
CSOs are treated - $42 billion)
Option 4 was selected for inclusion in CSO Policy and was called the Presumptive
Approach - meaning presumed to meet the water quality standards. The $42 billion was
used in the subsequent Needs Survey as the CSO Needs. 4
Option 1 was based on providing storage for all CSOs (except 2 events a year) for full
secondary treatment following storm events, and the estimated national cost was $220
billion in 1994 dollar.  The estimated portion of CSOs that reach treatment facilities is
then used to calculate the additional costs that will be needed at POTWs servicing
combined sewer systems, if blending is not allowed at these POTWs. The portion of
CSOs that does not reach POTW's can be handled with on-site storage or treatment, and is
not part of calculation.
Assuming 40% - 60% of the wet weather flows in combined sewer systems reach POTWs
(NYC’s estimate 60% - 80%, CSO Partnership estimates 40% - 70%), the $220 billion
estimated costs can be adjusted proportionally (basic technology remain the same -
building storage facilities). Therefore, the estimated additional costs to the POTWs
servicing combined sewer systems, if blending is not allowed, would be 40% - 60% of the
$220 billion, or $88 billion - $130 billion. This estimate could increase if CSO facilities
implement the CSO Policy to maximize treatment capacities by diverting more flows to
POTWs. With good operation of real-time controls in the sewer systems, additional 50%
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of wet weather flows could reach POTWs, and the costs could increase proportionally.

SSO facilities

In 1996, EPA used a SSO cost estimating model to estimate the national SSO control
costs. The cost model took into consideration the rainfall data (dividing the nation into 5
rainfall regions), the service area, the existing available POTW treatment capacity, the
available storage capacity in madin sewer systems, and the infiltration/inflow (U)
coefficient (a function of existing sewer performance) of the sewer systems.

The cost model was based on the assumptions that reducing SSOs could be achieved by
reducing I/Is, increasing storage capacities (1.¢., storage tanks), and increasing treatment
capacities. The model estimated the SSO control costs for each of the nation’s separate
sewer systems by determining the least costly combination of reducing I/I flows,
increasing storage capacity and increasing treatment capacity. The summary of the
estimated costs of all the sewer systems in the nation thus became the national estimate.
The model assumed that on a system-wide basis, I/I flows could only be reduced by 50%
cost-effectively. The rest of the costs would be building more storage and treatment
capacities (it was determined that building storage facilities was less costly than building
treatment facilities) to ensure all captured SSOs receive full secondary treatment at

- POTWs.

The cost model estimated that the national SSO control costs to achieve one wet weather
overflows in five years equaled $88 billion. Like estimate for POTWs servicing
combined sewers, the portion of wet weather flows that will reach POTWs is used to
determine the additional costs at POTWs servicing separate sewers, if blending is not
allowed, since storage facilities would then be needed at the treatment facilities.

Limited data indicate about 80% of wet weather flows i a leaky sewer systems reach
POTWs.

Assuming 90% - 95% of wet weather flows nationwide reach POTWs, the estimate for

additional costs at POTWSs therefore is 90-95% of the $88 billion national SSO control
cost estimate, or $79billion - $83 billion.

The cost estimate could be higher under existing conditions, since more wet weather
flows probably reach POTWs currently without the I/T reduction (50% reduction in the
model) assumed in the SSO control cost estimate
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Ineremental costs for Bypass Elimr... .o
Based On Case Settlements and Judgemenis

DRAFE 424703
Cabe Msine Reginn ~Servke hicdlan Brecriplion of Measures aad Costy Ancualized Focrementif Casl pror
Poputation } Household Costn Viouschold {pir year)
Income ]
Hew Albany, B Y 14,688 £33.800 Additional pump station. and vpgisdes to the weatinent
hausekolls ) plant :
Crists of elirinating bypass a1 lhs headworks $20.6 roill £1.50 mill $102 (0.26% of dMHY
Casts of elimmating upstrearn bypasses $15.8 adll £1.15 mmill 78 {200 of MUY
Indisnagalis, I \% gt $17.830 Additicasl roughing filters io htipeove seecadury dorng
(pregeend) housciolds wet weatbet, and fwo 30 M3 ensthen storge basing. Wikl
peovide as sdditional 100 MGD of sacoudary cypacity and
60 MG of storape.
Tatul crat $66.274 mill $4.22 ault 15 (0 04% e MUD
Tolede, OH ¥ 4530006 £37.0010 Upigrade headworks, bdd 2 60 MG stocape basin, 534 o
additional secandary elarifier, and & 185 RGD ballasied
floz wer wepher teatimant faitity, .
Total Cost BL57 mill FLLAL wdl] £76 ((1.20% of B 1)
Tadiena Bora, PA it 17,975 38,800 4 sln tmeroeptor upgrsde (F700,000), 2.5 G
oflsite/upsivearn storage ($1.9 mill), wod plant upgraifes
S LA mild), edditiomal primary clarifier capacity {est §1.5
iy
e et et Sttt 1 TR 0> 1o & 303111 e Rt X b %1511 M e £ RO 1V XTI 0  1)
Matos:

Fiannpng w5 assumed (o be 30 yoors a0 6%

" D&M cows were assumed 1o be nepligibk

Where pu[ula(icvn rather than houseliolds was known, 3 pedple per houwehold wwas assusned
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Utility Inforih ation from Blenn'ing Comments, March 4, 2004

~Communities:Providing Cost Information

Blending

Jurisdiction Cost of eliminating blending Additional cost or technology information
No. now?
City of Flint, M1 0440 | Yes “Millions” to add treatment capacity that would be | Practices “virtual blending” (in-stream blending, in which mixing
used one or twice per year occurs in the receiving water) as authorized in NPDES permit
Knoxville Utilities Board, 0460 Yes “Tens of millions of dollars” Received federal funding for construction of two POTWs using
TN blending
Storage would cost $70 million
Currently in the midst of a five-year, $60 million plan to improve
collection system '
Wheaton Sanitary District, 0485 Yes $340,000 to connect existing wet weather Practices in-stream blending.
IL discharge point to POTW treatment train (to
eliminate in-stream blending) Has a seasonal FC limit.
“Qver $6 million dollars” for storage plus
acquisition of 10 acres of land. Facilities of this
size would be used once every 10 years.
Genesee County Drain | 0486 | Yes “Millions of dollars at our facility alone” Blends 1-6 times per year
Commissioner’s Office, MI
Miami-Dade Water and 0645 | Unclear, Modifications to existing and planned facilities Department has spent $900 million over the last 10 years to
Sewer Department, FL wonld with no blending would cost $500 million update collection and treatment facilities.
blend if ' '
policy Department wants to use physical/chemical treatment before
finalized blending.
Washington-East 0652 Yes Construction of additional facilities would cost NPDES permit has approved blending since 1991, Authority has
Washington Joint Authority, $12 million. no NPDES violations during wet weather since 1991,
PA
Blending occurs during laess than 1% of operation, amounts to
thousands of gallons.
East Bay Municipal Utility 0675 Yes $1.5 billion District and member communities have spent $710 million to
District, CA reduce I/ and storm water impacts since 1989.
City of Portland , 0801 | Yes Full secondary costs are “prohibitive in the short City's POTWSs were designed to blend.
Environmental Services, OR term. Implementing all of the elements of the Q
' City’s 2040 plan would cost hundreds of millions = g*
of dollars in capital costs concurrent with or 3 iy
immediately on the heels of the City’s $1 billion % gj
CSO abatement program.” T v
*‘»
[n
&

b TAIHIATHNVIIVY



Metropolitan Wastewater 0807 | Yes Costs for addresing wet weather flows through POTW was designed to blend, but blending is not recognized in
Management Comimission, different scenarios through 2025: NPDES permit. Treatment facility design including blending
OR was approved by State. ‘
Full secondary for all flows - $110 million
All flows through primary, some peak flow
diverted around secondary - §32 million
Portion of peak flow through primary/secondary, -
remaining peak flow through high rate clarification
- $23 million
Portion of peak flow through primary, remaining
peak flow routed from headwaorks to secondary -
$10 million
Rahway Valley Sewerage 0817 No, Additional facilities would cost $33.4 million, plus | Currently discharges flows over 60 mgd through two CSO
Authority, NJ would unknown costs for land. outfalls. Outfalls scheduled to be closed.
blend if
policy Plans to blend under approved Consent Order and Final |
finalized Judgement. This could be adversely affected if blending is
disallowed.
State of Pennsylvania 0825 n/a For the last 10 years, Pennsylvania and other states
Department of have required programs of initial I/l removal with
Environmental Protection follow-up wet weather retention tanks. This
approach is both environmentally protective and
relatively moderate in cost. Between 15 and 20
systems now have retention tanks and in many of
these cases the tanks were built for about $1.50 per
gallon stored.
Lattle Blue Valley Sewer 0886 | Yes We estimate a cost of more than $100 million for 40 mgd plant sometimes receives wet weather flows in excess of
District, MO ‘ construction of additional wastewater treatment 300 mgd.
facilities. :
City of Waynesboro, VA 0891 unclear Treatment facility upgrade estimated at $25-30.

million, “three to four times greater than if
blending were allowed.” .




Jurisdiction Doc. | Blending | Additional cost or technology information
No. now?

Las Gallinas Valley Sanitary 0363 | Yes District has spent over $6.3 million to reduce I/], plans to continue blending.
District of Marin County, CA
Water Resource Protection, City | 0417 | Yes Blends 7-8 times per year
of South Portland, ME
Monterey Regional Water 0424 | Yes Received federal funding for construction of the POTW
Pollution Control Agency, CA ‘
Central Marin Sanitation Agency | 0508 | Yes Received federal funding for construction of POTW
City of Rome, GA 0509 | Yes City is currently under Consent Order; EPA Region 4 is requiring secondary treatment for all flow

City has spent $41 million on collection system repairs since 1988
Downers Grove Sanitary District, | 0517 | Yes Blending has been recognized in the district’s NPDES permit since 1977
IL
Massachusetts Water Resources 0467 | Yes MWRA'’s new secondary treatment facility was “sized, designed, and built under the direct guidance of EPA”
Authority
Metropolitan St. Louis Sewer 0479 | Yes
District, MO
Upper Blackstone Water 0481 | Yes Planning in 2001 showed blending to cost one-third of treatment options for peak flows
Pollution Abatement District, MA

Blending four times per year
City of Gresham, Department of | 0523 | Yes Received federal funding for construction of POTW, but blending is not recognized in the NPDES permit
Environmental Services, OR
City of McMinnville, Community 0554 | Yes POTW was designed to blend, but blending is not recognized in the NPDES permit
Development Department, OR
Greater Lawrence Sanitary 0555 | Yes Finalization of policy will allow district to proceed with plans under its LTCP. Completion of the LTCP will .

District, MA

reduce CSO volumes by 50 percent.

District has severe economic limitations that would be exacerbated without the blending policy.




Appendix A:
Cost Estimates to eliminate flow blending in selected Tennessee cities:

City A:

The City of Knoxville, as noted in the separate letter submitted to the committee by the
City of Knoxville operates three wastewater plants. The cost to provide biological
treatment for all flows at just one of the plants, Kuwahee plant, would be in excess of
$100,000,000.00 dollars with little if any improvement in the discharged water- the plant
- currently meets its NPDES permit limits and was built with EPA grant funds. Note that
Knoxville is currently in the process of implementing major system improvements-as
mandated by EPA at the rate of $1,000,000.00 per week for the next ten years to
eliminate all wastewater overflows. Source: City of Knoxville.

City B:

The City of Maryville currently has provisions for blending of peak wet weather flows
and is awaiting the blending policy guidance before completing plans for plant
expansion. The current biological capacity is 10MGD — capable of blending and meeting
NPDES permit limits up to 41 MGD. The cost to modify to treat biologically 41 MGD is
$18,300.00.00. Source: City of Maryville

City C:

The City of Cookeville currently has a plant capacity of 14.0 MGD biological with
provisions to blend for a total capacity of 30 MGD. The cost to modify to treat 30 MGD
biologically is $1,540,000.00. Source: City of Cookeville.

City D

Plant Capacity currently 3.0 MGD biological with provisions to blend for a total capacity
of 10.0 MGD. The cost to convert to treat 10 MGD biologically is $4,25 5,000.00.
Source: J.R. Wauford and Company, Inc.

City E:

- Plant Capacity currently 2.7 MGD biological with provisions to blend for a total capacity
of 5 MGD. The cost to convert to treat 5 MGD biologically is $3,000,000.00 Source:
J.R. Wauford and Company, Inc.

Total cost for the five cities listed — $127,000,000.00.

This number represents only five of the many cities within the State of Tennessee that
currently use modified flows within their plant during peak wet weather events and meet
their NPDES Clean Water Act discharge limits. The ultimate statewide costs of a
blending prohibition would be much greater.



http:$1,540,000.00
http:$4,255,000.00
http:$127,000,000.00

- AlLLIACHMENT 3
UNITED STATES NV QO‘JMEN TAL PROTECTION AGENCY

WASHINGTON, D.C. 20480

OFFICE OF

April 8, 2002 waTeER
John C. Hall
Hall & Associates
Suite 203
1101 15" Strest, N.W. _
Washington, D.C. 20005-5004

Dear Mr. Hall:

This is a partial responss to your October 25, 2001, letter which requested information
under the Freedom of Information Act. EPA has assigned this request the number HQ-RIN-
00459-02. This partial response addresses question 3 from your letter, in which you requested

information pertaining 1o:

Rypass Regulation

LI

Any document developed as part of the bypass rule adoption indicating that the
bypass regulation intended to restrict the ability to use blending as a wet weather
flow management option at POTWs.

Response

Under the NPDES regulations, bypass is defined as ‘any intentional diversion of waste
streams from any portion of 2 treatment facility’. The bypass provision prohibits bypasses
except in limited circumstances where the bypass is for essential maintenance and does not cause

 effluent limitations to be exceeded (see 122.41(m)(4) and (m)(2)). A similar bypass provision has
been incorporated into the pretreatment regulations at 40 CFR 403.17. '

EPA has no documents from the gromulgation of the bypass provisions that indicate that
the bypass rule was intended to preclude the use of blending as a wet weather flow management
option. However, EPA has indicated that “the bypass regulation is a general requirement which,

although it works in conjunction with a categorical [treatment] standards, is not itself an effluent
standard . . . the bypass provision merely ‘piggybacks’ existing requirements, it does not itself
impose costs that have not already been taken account in development of categorical standards”
(53 FR 40609 (October 17, 1988)) “The bypass regulation is not a de facto effluent limitation”
(NRDC v EPA (822 F.2d 104, 123)) [emphasis in opinion]. “ The bypass provision does not
dictate how users must comply because it does not dictate what [treatment] technology the user
must install. .. Instead, the user must operate the {reatment system in a manner consistent with
appropriate enginsering practice.”(53 FR 40609 (October 17, 1988)).  “The [bypass] regulation

Racyclad/Recyclable +Frinted wih Vegetable Qlf Based Inks on 108% Rscycled Paper {20% Pasiconsumer)
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thus ensures that treatment systems chosen by the permittee are operated as anticipated by the
permit writer, that is, as they are designed to be operated and in accordance with the conditions set -
forth in the permit.” NRDCv. EPA 822 F.24 104,122 (D.C. Cir.1987). "

As noted in my April 5, 2002 partial response to FOLA HQ—RJN 00459-02, there is no
information on the record to the secondary treatment regulation that indicates that EPA considere
restricting the practice of blending pnimary treated peak flows with other flows receiving
biological treatment as a wet weather flow management option for achieving compliance with
secondary effluent limitations. , As stated in the April 5 response, in general the secondary
treatment regulation itself does not address the type of technology used to achieve secondary
treatment requirements. The secondary treatment requnvmentb are in the form of 7-day and 30-
day average effluent concentrations and a 30-day average percent removal requirement. With the
exception of alternative requirements for facilities eligible for treatment equivalent to secondary
treatment, the secondary treatment regulations do not specify the type of weatment process that
must be used 1o meet secondary treatment requirements nor do they preclude the use of non-
biological facilities. ' :

EPA does have other information s latuw to the purpose and scope of the byp’LS‘“
provision. Please let me know if you want to review any of these materials, or would like copies
of any of the materials.. A partial summary of some of the information follows.

I'n promulgating the bypass regulation, EPA indicated, “[t]he bypass provision was
intended to accomplish two purposes. First, it excused certain unavoidable or justifiable
violations of permit effluent limitations, provided the permittee could meet the Bypass criteria.
Second, it required that permittees operate control equipment at all times, thus obtaining
maximum pollutant reductions consistent with technology-based requirements. Without such a
provision, discharges could avoid appropriate technology-based control requirements.” (49 FR
38036 (Sept. 26, 1984)). ' ‘

After promulgation, the bypass provision was challenged, and ultimately upheld by the
courtin NRDC v. U.S. EPA (822 F2d 104, 122 (D.C. Cir.1987)). The NRDC court found that
“the bypass regulation does not, in fact, dictate that a specific treatment technology be employed;
instead, the regulation requires that a systern be operated as designed and according to the
canditions of the NPDES permit.” (822 F.2d 104, 123). The NRDC court made a distinction
between a reoulauon that prohibited permittees from “shut[ing] off their treatment facilities and

“coast” simply because they were momentarily not in danger of violating effluent limitations” and
“dictat[ino} 2 specific treatment technology be employed”. EPA has indicated that the bypass
“provision thus requires NPDES permittess to operate tne1r entire treatment facility at all time.”
(53 FR 40607, October 17, 1988)

The court in U.S v, City of Toledo, Ohio (63 F.Supp.2d 834 (N D Ohio 1999)) plovuied
“that one focus of the bypass prohibition is to _ensure the constant operation of all existing
equipment, . . . [and] another focus is to aveid any violations of permit effluent limitations”.
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[emphasis added]. In the Toledo case, the court used these two focusses of the bypass provision
to justify requiring, in addition to the use of existing equipment, the permittes to provide
additional capacity that was necessary to avoid violations of permit effluent limitations.

“[T]he National Pollutant Discharge Elimination System (NPDES) regulations provide
sufficient flexibility for permit writers to account for the designed-in intentional diversion of
wastewater around a treatment unit without triggering bypass in special or unique situations when
writing permits.” (March 12,.1997 letter from EPA Water Management Division to Lial Tischler)

The preamble to the 1984 bypass regulations provides, “Ssasonal effluent limitations
which allow the facility to shut down a specific pollution control process during certain periods of
the year are not considered to be a bypass. Any variation in effluent limits accounted for and
recognized in the permit which allows a facility to dispense with some unit processes under
certain condifions is not considered bypassing.” [emphasis added]

il
operate and maintain all facilities and systems of treatment. 40 CFR 122.41(e) requires the
operation of backup and auxiliary facilities or similar systems which are installed by a permittee
only when the operation is necessary to achieve compliance with the conditions of the permit.

In addition, 40 CFR 122.41(e) provides that the permitiee shall at all times properly

EPA also has some limited guidancs on the term ‘essential maintenance’ that appears in
the bypass provision. When promulgating the bypass provision, EPA indicated that “[g]enerally,
maintenance is that which is necessary to maintain the performance, removal efficiency and
effluent quality of the pollution control equipment.” (Sept. 26, 1984).

EPA has information from Water Environment Manuals of Practice that provide that:

. where peak flows approach or exceed the design capacity of a treatiment plant they can
seriously reduce treatment efficiency’.

. Activated sludge systems are particularly vulnerable to high volume peak flows. Pealk
" flows that approach or exceed design capacity of an activated sludge unit shift acration
basin solids imventory to the clarifiers and can lead to excessive solids losses (i.e., wash
out the biological mass necessary for treatment)?,

. Shifting solids from the aeration basin to the clarifiers lowers treatment rates until after

i

Dés-z'gvz of Municipal Wastewater Trearment Plants Fourth Edition, 1998, Water Environment Federation
Manusal of Practice 8, ASCE Manual and R_e_port of Engineering Practice No. 76, Volume 2, page 11-5.

2

Design of Municipal Wastewater T reatment Plants Fourth Edition, 1998, Water Environment Federation
Manual of Practice 8, ASCE Manual and Report of Engineering Practice No. 76, Volume 2, page 11-6.
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flows have decreased and the solids inventory are returned to the aeration basin, Ifthe

clarifier experiences excessive loss of solids, treatment efficiencies can be lowered for

weeks or months until the biological mass in the aeration basin is reestablished. In

addition to these hydraulic concerns, wastewater associated with peak flows may have low
“organic strength, which cén also decrease treatment efficiencies.

There are a number of design and operational options routinely employed by POTWs to
handle peak wet weather flows without an excessive loss of solids from the clarifiers®
These include utﬂmnc the full capacity of the biological treatment unit and providing
primary freatment for additional flows where primary treatment capacity exceeds the
capacity of the biological treatment unit. Excess ﬂows rucewmg primary treatment are
typically either discharged directly to receiving waters, with or without disinfection, or
recombined with the effluent from the biological units, disinfected and discharged. -

Please call me at (202) 564-0742 if you have any questions regarding this response.

C' “‘“faly;
: //} / - q’;é‘( {‘f\:“’"—“‘\
- ' )*’\“\-’? W Zwa o~
Kevin Weiss

‘Water Permuts Division
Office of Wastewatsr Management

3

" See Design of Municipal Wastewater Treatment Plants Fourth Edition, 1998, Water Environment Feaeral
Manual of Practice 8, ASCE Manuel and Report of Engineering Practice No. 76, Volume 2, page 11-5;
Prevention and Control of Sewer System Overflows Second Edmon., 1999, Water Environment Federation
Manual of Practice FD-17.
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INTRODUCTION

Blending generally refers to the wet weather flow management practice where
primary treatment units are sized to accommodate greater hydraulic flows than the
biological units so greater flows can be effectively treated. Peak wet weather flows
exceeding the capacity of a treatment unit (e.g., biological unit) are routed around that
unit, blended together with the effluent from that unit prior to disinfection and discharge.
The blended flows meet applicable permit effluent limitations at the final discharge
location. This plant design and operational method has been recommended by the
engineering community for decades to cost-effectively design municipal facilities,
minimize colléction system backups/overflows and ensure that biological systems are
protected from process disruption that could be caused by transient peak flow conditions.
Through the construction grants program, EPA accepted and promoted this design
practice as a means to avoid over-sizing municipal treatment works.

Some environmental advocacy groups are now claiming that existing regulations
require the Agency to restrict or preclude blending. From a review of the relevant EPA
and court documents pertaining to the secondary treatment and bypass regulations, it is
clear that the existing rules do not restrict the practice of blending or seek to impose upon
municipalities the huge costs associated with a restriction on blending. There is not a
single document identified by EPA in the rulemaking records to the contrary. Moreover,
as EPA generally lacks authority under the Clean Water Act to dictate plant design,
interpreting existing regulations to restrict or preclude this design practice for processing
peak wet weather flows would be clearly contrary to the Act. Blending is a lawful
approach to permit compliance that is not restricted by the Act or its implementing
regulations.

I. SECONDARY TREATMENT REGULATIONS NEVER INTENDED
TO PRECLUDE BLENDING

A. THE CLEAN WATER ACT DOES NOT DICTATE TECHNOLOGY -
THE CHOICE OF HOW TO MEET THE PERMIT LIMITS IS UP TO
THE PERMITTEE. BIOLOGICAL TREATMENT OF ALL FLOWS IS
NOT REQUIRED

Summary: Through numerous EPA materials, including OGC opinions,

- regulatory preamble, briefs, case law, admissions and correspondence the Agency
readily acknowledges that it does not have the authority to dictate to a
municipality how it should design its plant to meet secondary treatment
requirements. The choice of technology and plant design is up to the discharger
and biological treatment of flows is not required. Thus, it is clear that the Agency
does not possess the authority to preclude or restrict this design practice as long as
applicable effluent limitations are met.




1. OGC Opinions: OGC opinions state that EPA is without authority to
prescribe specific plant design or technology. A 1975 opinion notes:

The Congressional history demonstrates that EPA is not to
prescribe any technologies [and that] it is not within
authority of the Regional Administrator to define particular
treatment methods.

Similarly, a 1980 0GC opinion states:

[The effluent limitations in the regulations may be met by
the permittee through any lawful means . ...

* ok ok ok

[The discharger] argues that under the Clean Water Act the
choice of an appropriate control technology to meet
effluent limitation must be left to the regulated industry. 1
agree .. .. EPA is precluded from imposing any particular
technology on a discharger.’

2. Regulatory Preamble: The preamble to EPA’s secondary treatment
regulations similarly states that the choice of technology is left to the
permittee. The preamble from the 1980 NPDES regulations notes that:

Permittees may meet their permit limits by selecting any
appropriate treatment equipment or methods . . .

The 1983 preamble states that:

With the exception of the SS adjustment for WSPs [waste
stabilization ponds], the current secondary treatment
regulation itself does not address the type of technology
used to achieve secondary treatment requirements.’

3. Case Law: Federal courts have similarly stated that:
[Bly authorizing the EPA to impose effluent limitations

only at the point source, the Congress clearly intended to
allow the permittee to choose its own control strategy.

Y In the Matter of the National Pollutant Discharge Elimination System Permit for Blue Plains Sewage
Treatment Plant, Decision of the General Counsel on Matters of Law Pursuant to 40 C.F.R. §125.36(m),
No. 33 (October 21, 1975) at 12-13 and In re Borden, Inc., Decision of the General Counsel on Matters of
Law Pursuant to 40 C.F.R. §125.36(m), No. 78 (Feb. 19, 1980), respectively.

2 45 Fed. Reg. 33335 (May 19, 1980) and 48 Fed. Reg. 52259 (Nov. 16, 1983), respectively.




and

The [plaintiffs] correctly notes that Congress sought to
avoid requiring specific technologies and instead to
-encourage experimentation.

and that EPA cannot

transmogrify its obligation to regulate discharges into a
mandate to regulate the plants or facilities themselves. To
do so would unjustifiably expand the agency’s authority
beyond its power perimeters.”

4. EPA Briéfs Submitted To Federal Courts: In PMAA er. al v. Whitman et
al., EPA’s Motion to Dismiss dated October 25, 2002 states:

The ‘secondary treatment’ standards promulgated by EPA
are thus expressed in terms of the limitations that must be
achieved, and do not dictate the type or form of technology
that may be used to attain the limitations.*

Similar statements have been made in subsequent briefs filed in this litigation.

5. Assistant Administrator for Office of Water Letter to Congressman
Gekas: Among various responses to Congressional inquiry, the Assistant
Administrator for EPA’s Office of Water confirmed that biological treatment
is not required:

Do the secondary treatment regulations preclude the
use of non-biological facilities that otherwise meet
‘secondary treatment objectives?

No. The secondary treatment regulations define minimum
levels of effluent quality for publicly owned treatment
works (POTWs). These requirements are in the form of 7-
day and 30-day average effluent concentrations and a 30-
day average percent removal requirement. With the
exception of alternative requirements for facilities eligible
for treatment equivalent to secondary treatment, the
secondary treatment regulations do not specify the type of

Y AISTv. EPA, 115 F.3d 979, 996 (D.C. Cir. 1997); Rybachekv. United States EPA4, 904 F.2d
1276, 1298 (9 Cir. 1990) and NRDC v. EPA, 859 F.2d 156, 170 (D.C. Cir. 1988), respectively.

* EPA Motion to Dismiss Plaintiffs’ and Intervenor’s Complaints and Memorandum of Points and
Authorities in Support Thereof at 6, filed in Pennsylvania Municipal Authorities Association et. al., v.
Whitman et. al. (D.D.C. Case No. 1-02-01361) (hereinafter PMAA v. Whitman).




treatment process that must be used to meet secondary
treatment requirements nor do they preclude the use of
non-biological facilities. (Emphasis added.)’

6. EPA Admissions in PMAA v. Whitman: EPA’s January 31, 2003
Admissions state that the secondary treatment regulations were not intended to
require all flows to be processed through biological treatment:

EPA admits that after having made reasonable inquiry, it
has not located to date any documents in the record for the
secondary treatment rule that show that 100 percent of all
flows must be processed through biological treatment. °

CONCLUSION: Since 1975, EPA has been clear that the choice of technology
for meeting applicable effluent limitations is up to the permittee. Biological
treatment is not required to be used by municipal facilities to treat any or all of the
incoming wastewater flow. ’

B. SECONDARY TREATMENT REGULATION NEVER INTENDED
TO RESTRICT BLENDING AS AN ACCEPTABLE METHOD TO
PROCESS PEAK FLOWS

Summary: A review of the rulemaking record pertaining to the secondary
treatment regulation indicates that EPA never intended for such regulation to
restrict blending. EPA Freedom of Information (“FOIA”) responses and
admissions in the federal lawsuit reflect such conclusion.

1. EPA FOIA Response: EPA’s April 5, 2002 response states:

There is no information on the record to the secondary
treatment regulation that indicatés that EPA considered
restricting the practice of blending primary treated peak
flows with other flow receiving biological treatment as a
wet weather flow management option for achieving
compliance with secondary treatment effluent limitations.
As stated above, in general the secondary treatment
regulation itself does not address the type of technology
used to achieve secondary treatment requirements.

% % ok ok

5 March 2, 2001 letter from Diane Regas, Acting AA, Office of Water, to the Honorable George W. Gekas.

S EPA’s Responses to Plaintiffs’ First Requests for Admissions, 26 at 17, filed in PMAA v. Whitman.




EPA has no documents showing that 100 percent of all
flows must be processed through biological treatment. ’

2. EPA Admissions in PMAA v. Whitman: EPA’s January 31, 2003
Admissions in PMAA v. Whitman state that EPA never intended to restrict
blending:

EPA admits that after reasonable inquiry it has not as of
this date located any information within the record to the
secondary treatment regulation that EPA specifically
considered restricting the practices of blending primary
treated peak flows with other flows receiving biological
treatment as a wet weather flow management option for
achieving compliance with secondary treatment
regulations.® '

CONCLUSION: The secondary treatment regulation was never intended to
restrict blending. If blending is not restricted by the secondary treatment
regulation, the remaining issue is whether blending is restricted by the bypass
regulation.

C. PROCESSING OF PEAK FLOWS IS A RECOGNIZED LIMITATICN OF
BIOLOGICAL TREATMENT - BLENDING IS A LONG-STANDING
ACCEPTED ENGINEERING SOLUTION TO HANDLE PEAK WET
WEATHER FLOWS

Summary: EPA and other industry standard documents indicate that blending is
a long-accepted engineering solution to avoid washing out or over-sizing
biological systems. It is a standard engineering practice that has been used in
designing POTW for decades.

1. EPA FOIA Response: The FOIA response indicates that severe problems
can occur if blending is prohibited and a municipality is required to run 100%
of peak wet weather flows through its biological system:

EPA has information from Water Environment Manuals of
Practice that provide that:

o [Wlhere peak flows approach or exceed the design capacity of
a treatment plant they can seriously reduce treatment
efficiency. [Footnote omitted.]

7 April 5, 2002 FOIA response of EPA’s Office of Wastewater Management to John Hall at 2-3.

8 EPA’s Responses to Plaintiffs’ First Requests for Admissions in PMAA. v. Whitman, 1 30 at 20.




e Activated sludge systems are particularly vulnerable to high
volume peak flows. Peak flows that approach or exceed
design capacity of an activated sludge unit shift acration basin
solids inventory to the clarifiers and can lead to excessive
solids losses (i.e., wash out the biological mass necessary for
treatment). [Footnote omitted.]

o [I]f the clarifier experiences excesses loss of solids, treatment
efficiencies can be lowered for weeks or months until the
biological mass in the aeration basin is reestablished . . . .

o There are a number of design and operational options routinely
employed by POTWs to handle peak wet weather flows
without an excessive loss of solids from the clarifiers.
[Footnote omitted.] These include utilizing the full capacity of
the biological treatment unit and providing primary treatment
for additional flows where primary treatment capacity exceeds
the capacity of the biological unit. Excess flows receiving
primary treatment are typically either discharged directly to
receiving waters, with or without disinfection, or recombined
with the effluent from the biological unit, disinfected and
discharged.’

2. EPA FACA Report: An EPA contractor studying peak excess flow
treatment facilities observed the adverse impact of forcing all flows through a
biological system:

POTW efficiency — The highest rate of wastewater flow to
treatment plants typically occurs during large wet weather
events. High rate flows that exceed the design capacity of a
treatment plant can reduce treatment efficiency or make
biological treatment facilities inoperable (e g., wash out the
biological mass necessary for treatment). '

3. EPA Branch Chief’s Meeting Handout: The handout summarizes:

e Biological treatment units lose efficiency and may become
" unstable as flow rates 1ncrease and loadings vary. High
flows can wash out biomass. !

? April 8, 2002 FOIA response of EPA’s Office of Wastewater Management to John Hall at 3-4.

1 performance of Peak Excess Flow Treatment Facilities Serving Sanitary Sewer Collection Systems
Draft, SAIC (Oct. 14, 1999) at 12.

1 NPDES Branch Chiefs’ Meeting, Recombtnatzorz/Blendmg of Peak Wet Weather Flows at POTWs, from
Jeff Lape, OWM, circa March 2001.




4. EPA Contractor Study: An EPA contractor concluded that a prohibition on
blending would have the effect of transforming treated effluent (meeting
permit limits) into untreated overflows:

Under dry weather flow scenarios, most POTW provide at
least biological treatment of all flows that enter the plant.
At some treatment facilities, combined sewer overflow
occur in the collection system as soon as the biological
capacity at the treatment works is exceeded. Under wet
weather diversion operation, POTWs provide biological
treatment up to the point where the capacity of the
biological treatment units are exceeded. Under this
scenario, the facility provides primary treatments for all
flows, including flows that do not get biological treatment.
The flows diverted around the biological units is then
combined with flows receiving biological treatment to
create the single discharge from the plant. The quality of
the blended POTW discharge must still meet permit
limitations, so there are practical limits as to how much
flow can be diverted around biological units. Overall,
diversions around biological units provides for treatment of
flows that would otherwise receive no treatment and simply
overflow at locations upstream of the POTW. "2
5. AMSA Survey: Fifty percent of AMSA members indicate that they are
designed to blend. If blending were prohibited, the percentage of AMSA
members indicating the likely outcome(s) is as follows:

31% - bypass of raw sewage from headworks

29% - surcharging in the collection system

14% - basement flooding

40% - wash-out of biomass and solids from the treatment facility

44% - decreas?;i treatment efficiency and possible exceedance of permit
limits.

6. EPA Contractor Study: An EPA contractor studying the issue of bAlending in
2001 stated:

As of this time, a number of States allow or encourage wet
weather diversions for POTWs serving combined sewers

12 _4ssessment of Costs and Pollutant Loads for Various Management Scenarios at POTWs Serving
Combined Sewer Systems, Tetra Tech Drafl, January 2001 (hereinafter Tetra Tech Report) at 1.

' June 29, 2001 E-mail from Greg Schaner (AMSA) to Kevin Weiss, OWM.




and prov1des advanced primary treatment to much of its
overflows. **

7. Historical Design Manuals: Technical design manuals reflect that blending
is an accepted engineering approach to address peak wet weather flows.
Statements include:

The design of the wastewater treatment system shall
include provisions for bypassing around each operation.
The bypassing system . . . shall be designed to provide
control of the diverted flow such that only that portion of
the flow in excess of the hydraulic capacity of the units in
service need be bypassed . . . ."°

8. EPA Value Engineering Publication: A 1977 publication indicates that
plant designs and construction grants approved by EPA incorporate blending
to process peak wet weather flows.'®

CONCLUSION: Processing peak wet weather flows is a well-documented
problem for biological treatment processes that can adversely impact plant
performance. Blending is historically a widespread accepted engineering practice
that has been encouraged by EPA Regions and States to address peak flows and
protect the biological system. A prohibition on blending would result in
permittees that are currently treating and in compliance with effluent limitations
being forced to bypass raw sewage, wash-out biological systems, or otherwise
adversely affect the treatment plant efficiency and/or environment.

D. SECONDARY TREATMENT STANDARDS NOT INTENDED TO
ADDRESS PATHOGENS

Summary: Environmental groups are asserting that biological treatment is
intended to remove pathogens and that, by allowing municipalities to blend, the
pathogen reduction intended by secondary treatment is not being accomplished. In
direct contrast to such assertion, EPA specifically determined in 1976 that
secondary treatment should not be the basis for regulating pathogens. If regulation
is to be needed to address pathogens, then States could impose water quality
standards and disinfection, as necessary.

1 Tetra Tech Report at 9.

¥ Technical Bulletin — Design Criteria for Mechanical, Electric, and Fluid System and Componem‘
Reliability, USEPA (1974) §211.5 at 17-18.

' Yalue Engineering, “Case Studies and Formats for Proposals and Reports, A Supplement to the Value
Engineering Workbook for Construction Grant Projects,” USEPA, (June 1977).




1. Secondarv Treatment Regulatory Preamble: Priorto 1976, the secondary
treatment standards contained a fecal coliform requirement. Biological
treatment, however, was recognized as having some incidental removal but that
chlorination would be required to meet the fecal standard. In preamble to
secondary treatment rulemaking, EPA stated:

Biological secondary treatment processes, as well as
comparable physical/chemical treatment processes,
accomplish a certain degree of reduction in the number of
pathogenic organisms found in domestic wastewater (as
normally indicated by the level of fecal coliform bacteria)
through natural die-off and solids removal. These
removals, however, are incidental and generally result in
-fecal coliform bacteria concentrations which are at least an
order of magnitude greater than those required for
secondary treatment by 40 CFR Part 133 [i.e., geometric
mean for thirty days shall not exceed 200 per 100
milliliters].

and

The fecal coliform bacteria limitations in 40 CFR Part 133
were, in essence, a requirement for continuous disinfection
of wastewater effluents from POTW’s and fecal coliform
bacteria were the measure of the effectiveness of the
disinfection process,” (emphasis supplied).

2. Secondary Treatment Regulatory Preamble: In 1976 when EPA removed
fecal coliform requirements from the secondary treatment regulations, EPA
determined that any disinfection requirements would more appropriately be
regulated under State water quality standards,

In recognition of more recent information, it is now felt that
it is environmentally sound to establish disinfection
requirements for domestic wastewater discharges in
accordance with water quality standards promulgated
pursuant to section 302 and 303 of the Act, and associated
public health needs.

In proposing the deletion of the disinfection requirements
from 40 CFR Part 133 and recommending reliance on
water quality standards, the EPA made an assessment of the

1740 Fed. Reg. 34522 (August 15, 1975) and 41 Fed. Reg. 30787 (July 26, 1976), respectively.




State standards relating to wastewater disinfection. It was
determined that virtually all of the States and Territories
have water quality related regulations pertaining to the
disinfection of wastewater and that public health was
adequately being maintained.'®

CONCLUSION: Secondary treatment standards do not address pathogens. If
pathogen reduction were necessary, disinfection, not biological treatment, would be
the primary means to achieve such objective. Regulation of pathogens would be
undertaken in state water quality standards, as appropriate.

I1. BYPASS RULE DOES NOT RESTRICT BLENDING

A. BYPASS REGULATION DOES NOT RESTRICT CHOICE OF PLANT
DESIGN OR ADD REQUIREMENTS BEYOND THOSE IMPOSED BY
SECONDARY TREATMENT EFFLUENT LIMITATIONS

Summary: A review of the rulemaking record pertaining to the bypass
regulation, as well as the underlying intent behind the promulgation of the bypass
regulation, reflects that this regulation was never intended to restrict blending.
Such conclusions are set forth in EPA FOIA responses, regulatory preamble EPA
briefs, case law, and EPA admissions in PMAA v. Whitman.

1. Regulatory Preamble Identifies Intent of Bypass Rule: A review of the
preamble to the bypass regulation reflects that it was intended to (a)
justify/provide a defense to certain noncompliance and (b) require operation
of the treatment plant as designed. The 1984 preamble states that:

The bypass provision was intended to accomplish two
purposes. First it excused certain unavoidable or justifiable
violations of permit effluent limitations, provided the '
permittee could meet the bypass criteria. Second, it
required that permittees operate control equipment at all
times, thus obtaining maximum pollutant reductions

consistent with technology-based requirements. (Emphasis
added.)

Moreover, under the bypass rule EPA specifically determined that the
permittee can design and operate the plant to dispense with some unit
processes under certain conditions:

Any variation in effluent limits accounted for and
recognized in the permit which allows a facility to dispense

18 41 Fed. Reg. 30789 (July 26, 1976).
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with some unit processes under certain conditions is not
considered a bypass.

The 1988 preamble acknowledged that the bypass provision does not impose
requirements beyond that set forth in the underlying technology-based
requirement:

In this case, however, because the bypass provision merely
‘piggybacks’ existing requirements, it does not itself
impose costs that have not already been taken into account
in development of categorical standards. (Emphasis
added.)” '

2. Bvpass Regulatory Preamble Regarding No Limitation on Technological
Choices: The preamble states that the bypass regulation, like the secondary
treatment rule, was not intended to limit the permittee’s choice of technology:

The bypass provisions does not dictate how users must
comply because it does not dictate what . . . treatment
technology the user must install. 20

3. EPA Briefs Submitted To Federal Courts: The EPA brief in the 1980’s
challenge to the bypass regulation (i.e., NRDC case) states that the bypass
regulation does not dictate technology and that the intent is for the plant to be
operated as designed - recognizing that some units may be designed to run
only in specified instances:

The regulation is intended to ensure that, in general,
permittees continue to operate the treaiment systems that
have been installed to meet effluent limitations.

% % ok %

The specific ‘technology’ that the Agency is accused of
dictating is ‘full operation of the treatment system.’
However the regulation imposes »no limits on the
permittee’s choice of treatment technology and therefore
does not ‘dictate technology’ . ... [T]he regulation
requires only that, except for ‘essential maintenance,’ the
equipment that the permittee has selected will be operated

1 49 Fed. Reg. 38036-37 (September 26, 1984) and 53 Fed. Reg. 40609 (Oct. 17, 1988), respectively.

2 53 Fed. Reg. 40609 (Oct. 17, 1988).

Il




. [WThat the Agency originally intended, and still
intends, is to ensure ‘proper pollution control through
adequate design operation and maintenance of treatment
facilities.” ‘Design’ operation and maintenance are those
requirements developed by the designer of whatever
treatment facility a permittee uses. The bypass regulation
only ensures that facilities follow those requirements. /¢
imposes no specific design and no additional burdens on a
permittee. If the facility is required to use scrubbers two
times a day, the bypass regulation does not require the
facility to run scrubbers twenty-four hours per day.
(Underlining in original. Emphasis added in italics. )2t

4. Case Law: The U.S. Court of Appeals upheld EPA’s bypass regulation
interpretation presented in its brief, indicating that it only requires operation of
the treatment system as designed:

The bypass regulation does not, in fact, dictate that a
specific treatment technology be employed; instead, the
regulation requires that a system be operated as designed
(Emphasis added)

and “bypassing” is defined as shut‘tmc off a treatment process and ‘coasting”
when the facility is in comphance

5. EPA FOIA Response on Scope of Bypass Rule: The April §, 2002 FOIA
response states:

EPA has no documents from the promulgation of the
bypass provisions that indicate that the bypass rule was
intended to preclude the use of blending as a wet weather
flow management opuon

6. Assistant Administrator for Office of Water Letter to Senator Frist: In
response to Senator Frist’s inquiry, the EPA response provides:

Has EPA ever completed any regulatory analysis
regarding the cost impact and environmental benefits of
a blending prohibition? (Bold in original.)

21 EP A brief submitted in NRDC v. EPA, 822 F.2d 104 (D.C. Cir. 1987) at 182, 189-190.
2 NRDC v. EPA, 822 F.2d 104, 123 (D.C. Cir. 1987).

3 April 8, 2002 FOIA response of EPA’s Office of Wastewater Management to John Hall at 1.




... EPA did not conduct a formal analysis of the national
costs or environmental impacts of alternative regulatory
frameworks for addressing peak wet weather flows at
POTWs when conducting the regulatory analyses that were
applicable at the time when EPA promulgated the bypass
regulation.?*

7. EPA Admissions in PMAA v. Whitman: EPA’s January 31, 2003
Admissions in PMAA v. Whitman state:

EPA admits that it has not issued a Federal Register notice
specifically stating that blending is prohibited at POTWs. **

CONCLUSION: The bypass regulation was never intended to restrict blending
as a design practice to process peak wet weather flows. It merely requires the
permittee to operate its plant as designed and fully utilize its treatment process
rather than turning off the unit and coasting. As the bypass rule admittedly
imposes “no additional burdens,” beyond categorical requirements, it is clearly
improper to interpret the rule to restrict blending.

B. EPA HISTORICAL IMPLEMENTATION ADMITS THE BYPASS
REGULATION DOES NOT RESTRICT BLENDING

Summary: As a generally accepted engineering practice, blending has
historically been grant funded by EPA and included in NPDES permits.
Moreover, EPA has historically interpreted the bypass regulation as not
precluding blending.

1. Construction Grants Program Authorized Blending: EPA statements
regarding grants include its 2002 FOIA response:

EPA allowed the use of federal funds under the
Construction Grants Program to build facilities that were
designed to blend effluent from primary treatment
processes with effluent from biological treatment processes
during peak wet weather events. . ..

2. Permits Authorized Blending: EPA documents regarding permitting of
blending include:

2 March 7, 2001 letter from Diane Regas, Acting AA for Water, to Senator Frist at 4.
% EPA’s Response to Plaintiffs’ First Requests for Admissions in PMAA. v. Whitman, | 14 at 9.

% April 5, 2002 FOIA response of EPA’s Office of Wastewater Management to John Hall.




a. EPA Branch Chief’s Meeting Handout: The handout states:

- Some NPDES authorities have allowed this design and
operation. In some cases, permit compliance is based on
flows after blending. Of these, some have addressed issue -
in permits and some have not.”’

b. EPA Region I Approval of Blending: EPA Region I guidance provided
to States and the regulated community provides:

EPA has determined that if a POTW discharges combined
primary/secondary effluent which will achieve the
numerical limitations contained [in] the community’s
NPDES permit, the community is not required to obtain a
CSO related bypass authorization. 28

c. EPA Region II/Approved NPDES States Approval of Blending: A
letter from EPA Region II states:

Regarding the topic of blending effluent, the State of New
York has authorized by permit some public-owned
treatment works to blend peak wet weather flows with
treated effluent before discharge. The State of New York is
the authorized permitting authority . . . 2

d. EPA Region V/Approved NPDES States Approval of Blending: Ane-
mail from Ohio EPA indicates that many Ohio municipalities have been
approved to blend based upon EPA’s historical interpretation:

This interpretation [i e., prohibiting blending by EPA
enforcement] was a complete surprise to us (at least me). I
was aware of many wwips that split flows with one part
receiving up to tertiary treatment and another part receiving
less than full secondary, with blending to meet secondary.
(Emphasis added.)

3. EPA Draft CSO Policy Confirmed Blending Not a Bypass: EPA
specifically stated in the draft 1992 CSO policy, which was public noticed in

T NPDES Branch Chiefs’ Meeting, Recombinatior/Blending of Peak Wet Weather Flows at POTWs, from
Jeff Lape, OWM, circa March 2001.

28 Draft CSO Related Bypass Application Guidance at 1-1.
2% December 20, 2001 lefter from Walter Andrews, EPA Region II, to John Hall.

3% May 29, 2001 E-mail from Bruce Goff, Ohio EPA, to Peter Swenson, EPA Reg. V.

14




the Federal Register and signed by the Assistant Administrators for EPA’s
water and enforcement offices, that:

Under EPA regulations, the intentional diversion of waste
streams from any portion of a treatment facility, including
secondary treatment, is a bypass. For a POTW a bypass
does not refer to flow or portions of flows that are diverted
Jfrom portions of the treatment system but that meet ail
effluent limits for the treatment plant upon recombining
with non-diverted flows prior to discharge. (Emphasis
added.)*!

The final CSO policy is silent regarding blending. It did, however state that
there are no significant changes from the draft 1992 policy.’? Furthermore, an
EPA FOIA response confirms that no negative comments were received on
the above-cited blending statement in the draft CSO policy and that the
language was not removed to impose a prohibition on blending.*®

4. EPA 1997 OWM Letter: EPA’s Office of Wastewater Management
(“OWM?”) stated:

[TThe National Pollutant Discharge Elimination System
(NPDES) regulations provide sufficient flexibility for
permit writers to account for the designed-in intentional
diversion of wastewater around a treatment unit without
triggering bypass in special or unique situations when
writing permits.”*

3! Draft Combined Sewer Overflow Control Policy, USEPA (Dec. 18, 1992) at 24; Notice of Availability
of EPA’s draft guidance document signed by LaJuana Wilcher (Assistant Administrator for Water) and
Herbert H. Tate, Jr. (Assistant Administrator for Enforcement) entitled “Combined Sewer Overflow
Control Policy,” 58 Fed. Reg. 4994 (January 19, 1993).

2 The final CSO policy states:

The public comments were largely supportive of the draft Policy, EPA received

" broad endorsement of and support for the key principles and provisions from
most commenters. Thus, this final Policy does not include significant changes
to the major provisions of the draft Policy, but rather, it includes clarification
and better explanation of the elements of the Policy to address several of the
questions that were raised in the comments.

59 Fed. Reg. 18688 (April 19, 1994).
3 January 2, 2002 Freedom of Information Act response from EPA to Hall & Associates.

* March 12, 1997 letter from James Pendergast, EPA Headquarters Office of Water, Permits Division, to
Lial Tischler.




5. EPA 1999 OWM Letter to EPA Region V: EPA OWM concurs with a
Region V draft letter confirming that blending is not an illegal bypass. The
Region V letter with which OWM agreed provides:

If the permit writer includes in the permit an explicit
recognition of this differential treatment [i.e., blending],
and if the treatment facility is operated in accordance with
the treatment facility’s design for providing treatment
during peak flow conditions, any rerouting/recombination
that occurs during such conditions would not constitute a
diversion from the “treatment facility,” and so would not
constitute a “bypass.” ¥’

6. Assistant Administrator for the Office of Water Letter to Senator Frist:
In response to Senator Frist’s inquiry, the EPA response provides:

Has EPA ever completed any regulatory analysis
regarding the cost impact and environmental benefits of
a blending prohibition? (Bold in original.)

EPA believes that NPDES permitting authorities have
considerable flexibility through the NPDES permitting
process to account for different peak flow scenarios that are
consistent with generally accepted good engineering
practices and criteria for long-term design. As such,
NPDES permitting can account for blending. As described
above, blending may be approved. 36

CONCLUSION: Blending is a practice which historically has been grant funded
by EPA, included in NPDES permits, and allowed under applicable regulations.
Responses from OWM regarding specific projects, as well as EPA’s
contemporaneous interpretation set forth in the draft CSO policy, uniformly
reflect that blending is not restricted by the bypass regulation.

1II. A BLENDING PROHIBITION WOULD IMPOSE MULTI-BILLION
DOLLAR COSTS UPON MUNICIPALITIES

A. BYPASS REGULATION DOES NOT IMPOSE ANY ADDITIONAL COSTS
UPON THE REGULATED COMMUNITY

35 Draft letter from Tinka Hyde, Acting Director, Water Division, Indiana Department of Environmental
Management, attached to April 15, 1999 Memorandumn from Tinka Hyde to Michael B. Cook, Director,
EPA Office of Wastewater Management, entitled “Request for Concurrence with Recombination Letter”
(WN-16]). ‘ ‘

36 March 7, 2001 Letter from Diane Regas, EPA Acting Assistant Administrator for Water, to Senator Frist
at 4.
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Summary: EPA has consistently stated that the bypass rule is intended to impose
no additional costs upon the regulated community. These statements have been
made by EPA in the preamble accompanying promulgation of the bypass
regulation, EPA briefs, EPA FOIA response after reviewing the bypass
rulemaking record, and other documents.

1. Bypass Rule Not Intended to Impose Additional Cests: EPA’s preamble to
the bypass regulation states:

In this case, however, because the bypass provision merely

‘piggybacks’ existing requirements, it does not itself

impose costs that have not already been taken into account
- in development of categorical standards.”’

3]

EPA Briefs Submitted To Federal Courts: In its circa 1986 brief to the
D.C. Court of Appeals responding to a challenge to the bypass regulation,
EPA stated: '

[I]n promulgation an effluent guideline limitations or
establishing a BPJ limit, the Agency considers fully the
“costs of operating treatment systems to the extent assumed
by the bypass regulation. Thus, the bypass regulation itself
imposes no costs.*® [Emphasis added.]

3. EPA FOIA Response: EPA’s April 5, 2002 FOIA response states:

EPA has no documents indicating the cost impacts of
prohibiting the use of blending at POTWs to manage peak
wet weather flows that were used in the development of the
secondary treatment regulations or the bypass regulations.*

- 4. EPA Admissions in Pending Lawsuit: EPA’s January 31, 2003 Admissions
in PMAA v. Whitman state that EPA never considered the costs in
promulgating the regulations:

EPA admits that after reasonable inquiry that it has not as
.of this date located any documents from the administrative
record related to the secondary treatment regulations and

57 53 Fed. Reg. 40609 (Oct. 17, 1988).
38 EPA brief submitted in NRDC v. EPA, 822 F.2d 104 (D.C. Cir. 1982) at 194-95.

% April 5, 2002 FOIA response of EPA’s Office of Wastewater Management to John Hall at 3.
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the bypass regulations in which EPA formally analyzed the
national cost of prohibiting the use of blending . . . .

EPA admits that after reasonable inquiry it has not as of
this date located any documents in the record for the
secondary treatment rule that provide an estimate of costs
associated with ensuring that biological treatment is sized
to process all peak wet weather flows under all conditions.*’

CONCLUSION: The bypass rule is not intended to impose any costs upon the
regulated community beyond that already imposed by the imposition of secondary
treatment standards.

BILLIONS OF DOLLARS IN COSTS ARE ASSOCIATED WITH
REGULATING BLENDING UNDER THE BYPASS RULE

Summary: Notwithstanding the fact that the bypass rule was not intended to
impose any additional costs upon the regulated community, restricting blending
under the bypass rule would have the effect of imposing hundred of billions of
dollars of costs upon municipalities. EPA has undertaken various cost estimates
associated with the impact of now subjecting blending to the bypass prohibition.

1. EPA Cost Estimates of Blending Restriction: A 2002 cost estimate by an
EPA contractor estimates a prohibition on blending would range for CSOs
from $9.1 billion (if POTWs increased wet weather storage) to $79.2 billion
(if POTWs were to double secondary treatment capacity) and for SSOs range
from $13.4 billion (if POTWs increased wet weather storage) to $52.8 billion
(if POTWSs were to double secondary treatment capacity). *'

2. OECA Cost Estimates: A February 2003 evaluation of costs by the EPA
Office of Water and Office of Enforcement and Compliance Assurance
(“OECA”) to eliminate bypasses by construction, rather than allowing
blending, for four municipal cases indicates an average cost of approximately
$69 million per municipality.* '

‘9 EPA’s Responses to Plaintiffs’ First Requests for Admissions in PMAA. v. Whitman, 125,29 at 16, 19.

! Draft National Cost Impact Analyses, prepared by LimnoTech (EPA contractor), Feb. 3, 2002. -

*2 Incremental Costs for Bypass Elimination Based on Case Settlements and Judgements (Draft 02/07/03).
The OECA cost estimates indicate for four municipalities a total cost of $275 million.
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3. EPA $200 Billion Dollar Cost-Estimate: More recent cost-estimates from
EPA Headquarters estimated that a national prohibition on blending would
likely cost municipalities at least $167 billion - $213 billion dollars.*?

CONCLUSION: Well over a hundred billion dollars of costs would be imposed
by subjecting blending to the bypass rule although it is clear from the rulemaking
record and EPA historical implementation and practice that such result was never
intended.

SUMMARY

A review of EPA correspondence, OGC opinions, regulatory preamble, EPA
briefs, case law, admissions, and historical practice, clearly establish that:

o The Clean Water Act does not provide EPA authority to dictate how a plant
may be designed to achieve effluent limits.

o The choice of technology for meeting secondary treatment standards is up to
the permittee. Biological treatment of all flows is not required.

e In promuigating the secondary treatment rule EPA never intended to restrict
blending.

e The secondary treatment standards do not address pathogens. If pathogen
reduction were necessary it would be required by state water quality
standards. Disinfection, not incidental biological treatment, would be the
means to reduce pathogens.

e The bypass regulation does not impose any additional costs or burdens beyond
that established by the secondary treatment rule and did not itself restrict
blending.

e The bypass rule does not restrict how a plant may be designed to achieve
permit limits but is intended to require the permittee to operate its plant as
designed. Blending provides for full utilization of the plant process abilities
under difficult operating conditions.

e A restriction on blending would have detrimental impacts on biological
systems resulting in increased overflows and process upsets.

« Blending is a long-accepted engineering solution for cost-effectively treating
peak wet weather flows. It has been grant funded, included in NPDES
permits, and otherwise approved by EPA Regions and approved NPDES
States. '

S Estimate of Additional Costs for POTW:s if Blending is not Allowed, EPA OWM, circa Feb. 2003.
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e Hundreds of billions of dollars in costs would be imposed on municipal
entities by applying the bypass prohibition to blending.

¢ Interpreting existing rules to restrict or preclude blending would be a major
change in rule interpretation requlrmg formal comphance with
APA/Unfunded Mandates Act provisions and, in any event, plainly exceed the
authority granted by Congress to EPA under the Clean Water Act.
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HALL & ASSOCIATES

Suite 203
1101 15" Street, N.W.
Washington, D.C. 20005-5004
Telephone: 202-463-1166 Web Site: http://www.hall-associates.com Fax: 202-463-4207
Reply to E-mail:

Jhall@hall-associates. com

July 14, 2006

VIA E-MAIL

Benjamin Grumbles

Assistant Administrator Office of Water

U.S. Environmental Protection Agency Headquarters
Ariel Rios Building

1200 Pennsylvania Avenue, NW

Mail Code 4101M

Washington, DC 20460

Re: Clarification of Blending Policy Requirements During Localized Flooding

Dear Mr. Grumbles:

On January 17, 2006, we met with Jim Hanlon, Director of Wastewater Management, and
Steve Sweeney, Office of General Counsel, to discuss the confusion that many state
environmental agencies have regarding the federal blending policy. This letter is to request
clarification of the blending policy on an issue EPA considered straight forward at the meeting,
but has yet to be resolved by EPA.

The clarification that we seek from EPA is whether blending is prohibited as an unlawful
bypass under extreme rainfall conditions that cause localized flooding. The recent extreme
rainfall, which occurred in the Washington, DC area is a prime example of these events. These
events submerge parts of the collection system, manholes and flood basements. Flooded
basements force waters down toilets and other acceptable plumbing fixtures (tubs for
laundry/washing) and floor drains. Peak flows associated with localized flooding are not events
~ that can be controlled via I/I reduction programs and have nothing to do with appropriate
collection system maintenance.

The current confusion arises under EPA’s requirement to use any “feasible alternatives”
to eliminate blending. Some state agencies have gone as far as to suggest that this would require
bathrooms and all floor drains to be eliminated in basements that might flood. At the January
2006 meeting, EPA was clear that the bypass rule was intended to provide protection from
permit violations under these conditions, not to cause increased expenditures. Consequently,
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HALL & ASSOCIATES

blending that occurs under these conditions should be considered acceptable under the bypass
rule. We would greatly appreciate EPA’s immediate clarification to that regard.

Thank you for your consideration to this urgent inquiry. We look forward to your reply.
Sincerely,
/sl

John C. Hall

ce: James Hanlon, EPA
Stephen Sweeney, EPA
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Hall & Associates
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Thank you for your July 14, 2006 letter. You request that the Environmental
Protection Agency (EPA) clarify whether diversions around secondary treatment units at
publicly owned treatment works (POTWs) are prohibited as an unlawful bypass under
extreme rainfall conditions that cause localized flooding.

The National Pollutant Discharge Elimination System (NPDES) regulations
define bypass as the intentional diversion of waste streams from any portion of the
treatment facility and prohibit bypass, except in very limited circumstances. -EPA or the
NPDES authority may take enforcement action against a permittee for a prohibited
bypass, unless:

(A) The bypass was unavoidable to prevent loss of life, personal injury, or severe
property damage;

(B) There were no feasible alternatives to the bypass, such as the use of auxiliary
treatment facilities, retention of untreated wastes, or maintenance during
normal periods of equipment downtime; and »

(C) The permittee submitted required notices.

EPA’s December 22, 2005, peak flows draft policy explained that, under limited
conditions where the NPDES authority determines that there are no feasible alternatives
to peak wet weather flow diversions around secondary treatment units at the treatment
plant and the other criteria of the bypass provision are met, then the NPDES authority
may approve peak wet weather flow diversions around secondary treatment units at a
POTW treatment plant serving a separate sanitary sewer conveyance system as an
anticipated bypass in accordance with 40 CFR 122.41(m). The determination of what
constitutes a ‘peak wet weather event’ during which the use of a peak wet weather '
diversion may be approved by a NPDES authority as an anticipated bypass will be a site-
specific determmination. The draft policy indicated that it is intended to ensure that
POTW treatment plant operators, NPDES authorities, and the general public evaluate
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what constitutes a peak wet weather event for a POTW treatment plant for which there is
no feasible alternative to a peak wet weather diversion, based upon past diversions,
opportunities for eliminating or reducing diversions, and future considerations. The draft
policy would not affect operation of the existing bypass provision that appears in each
NPDES permit, but would instead explain how an anticipated bypass of peak wet weather
flows at a POTW treatment plant sérving a separate sanitary sewer collection system
could be approved under that provision. We will carefully consider the concerns you
raised in your letter as we finalize the policy.

The NPDES regulations also contain the upset provision at 40 CRF 122.41(n),
which establishes a mechanism for raising an affirmative defense under limited
circumstances. Under the NPDES regulations, upset means an exceptional incident in
which there is unintentional and temporary non-compliance with technology based permit
effluent limitations because of factors beyond the reasonable control of the permittee. A
permittee who wishes to establish the affirmative defense of upset must demonstrate that:

(A)  The upset occurred and that permittee can identify the causes of the upset;

(B)  The permitted facility was at the time being properly operated;

© The pennittee‘submittﬁed required notices; and

(D)  The permittee complied with any required remedial measures.

Again, thank you for your letter. Iappreciate your concern for the health and
safety of the public and the environment. Please contact James Hanlon, Director of the

Office of Wastewater Management, at (202) 564-0748, if you have any questions.

Sincerely,

Vobthtes

Benjamin H. Grumbles
Assistant Administrator




