
Wnited States Senste 

WASHINGTON, DC 20510 

March 3,2006 

The Honorable Stephen L. Johnson 
Administrator 
U.S. Environmental Protection Agency 
Ariel Rios Building 
1200 Pennsylvania Avenue, N. W. 
Washington, D.C. 20460 

Dear Administrator Johnson: 

We have some concerns with how the U.S. Environmental Protection Agency 
@PA) is handling its response to the 2005 ruling by the Second Court of Appeals in 
Waterkeeper Alliance et al. v. EPA. We were pleased with the February 10,2006, final 
rule published revising the compliance dates for Concentrated Animal Feeding 
Operations (CAFOs), especially with the agency's statement that it could allow further 
extension in the final rule if necessary. We continue to be concerned about 
communications between EPA headquarters, EPA Regional Offices and the states 
regarding the application of the National Pollutant Discharge Elimination System 
(NPDES) permit program to CAFOs. 

In Waterkeever Alliance v. EPA, the court vacated some of the core provisions of 
EPA's 2003 CAFO rule, including EPA's requirement that CAFOs that do not discharge 
pollutants must get an NPDES permit. As a result, several state NPDES programs for 
CAFOs will need to be fundamentally changed. This should occur as quickly aspossible 
because many CAFOs are being told by state regulatory agencies that they must get a 
state's federally enforceable NPDES permit now, even though these CAFOs are not 
discharging. It does not appear EPA and the Regional Offices are effectively working 
with the states to ensure they understand that unless a CAFO is discharging they cannot 
be required to get a federally enforceable NPDES permit. 

In fact, several states, with EPA's apparent blessing, are continuing to move 
forward with requiring CAFOs to get federally enforceable NPDES permits. For 
example, on December 7,2005, Region 5 sent a report to the six states in the region 
detailing how the states are applying their NPDES permit program to CAFOs. Five of 
these six states are requiring CAFOs to get NPDES permits even if they do not discharge. 
The Region 5 report failed to mention that the Second Circuit ruling will substantially 
reduce the number of CAFOs that need to be covered by the program. This Region 5 
communication, which is enclosed, is being cited by state NPDES authorities as evidence 



EPA intends to continue to require NPDES permits for all CAFOs regardless of whether 
they discharge pollutants. 

It appears the cause of this problem is EPA's position on the issue. Greater clarity 
must be brought on the important differences between federal law and state law in the 
application of section 510 of the Clean Water Act. For example, EPA stated in the 
February 10,2006, final rule that "states may choose to require CMOS to obtain NPDES 
permits in advance of the dates set in the federal NPDES regulations, pursuant to the 
authority reserved to States under Section 510 of the Clean Water Act to adopt 
requirements more stringent than those that apply under federal law." 

Section 510 does not allow states to require CAFOs to be subject to federally 
enforceable NPDES permit requirements when the federal government itself cannot 
require this. States can require under state law CMOS to get state permits that are 
enforceablein state courts, but they cannot require CAFOs to get federally enforceable 
NPDES permits if the CAFO is not discharging. 

We want states to be able to continue operating successful water quality 
protection programs that work for them. However, section 510 does not extend to the 
states the ability to impose a federal requirement that carries federal penalties and 
liabilities when the federal government itself cannot lawfully do so. 

We strongly encourage you to immediately reconsider EPA's position on this 
matter and make a clear statement to the regions and states that federally enforceable 
NPDES permits are required only for CAFOs that actually discharge pollutants to water, 
and that they are not required for those CAFOs that do not discharge. 

We appreciate your attention to this matter and look forward to hearing fiom you. 

Sincerely, 

Senate Committee on E 
and Public Works 

Enclosure 



Zenas Baer and Associates 
Attorneys at Law 

WWW.ZBAER.COM 

(218)4033372 Phone (218) 4834988 Fax 

tsnas Baer 

Kevin Miller Judyhrpnld. -A-
TimothyJ. H-, D S ~ 

March 27,2006 

----'I 

- .  
Re: MPCA 

Bnclosed pleaw find a letter 1meived fioh Leo Raudys, DivisionalDirector, Rcgimal Divisi~n, 
St. Paul Office of MPCA regarding the need for obtaining an NPDES/SDS permit for yout 
facilities. I have requested additional information to be able to analyze what an appropriate 
response is. It seems theit authority isbased on the 20001eg.islativeamendment to Chapter 116, 
which required the Agency to issue NPDES pennits fox fdlots with "1,000 animalunits or 
more and that meet the definitionofa conoentrated animal feeding operationin 40 CFR 122.23". 

Therequirementfor M NPDES/SDS pamil is based on anAttorney~&nwd70intapretation, 
which I:have not yet seen. An Attorney Genad interpretation (MikeHatch) is not the law, but is 
QpicdIy@vcn some weight by Courts. I suspect that this is not a typical Attorney Genmal 
opinionwhich would be published. 

- -- -..-
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Once 1receive the opinion and the request letter, I will better be able to analyze what position 
you should take. 

ZENAS BAER AND ASSOCNTIES
* 
L-?--'L-?..9 


- 5 .  

Zcnas Baer 
V .. 


=:ja V <-rC 


Enc. r *  

-- -- --A-- ---
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Zenas Baer and Associates . 
Attorneys at Law 

WWW.ZBMR.COM 

P.O.90%24v 

331 SIXVI6ina 


W e y .  M i M k  56649 


(21B) 4939972Phone (218) 4834888 Fax . ' 
' ~ d y ~ a g l l  -SeMcw Sinw 1aC 

h n a s  B a r  

KOvinMillol . 

March 27,2006 

Leo Raudys, Division Director 
Regional Division 
Minnesota PoIlution Control A~ency 
520 Lafayette Road N. 
St. Paul, A4N 55155-4194 

Re: NPDW Application ReqUiremenb . 

Thankyou for yourcuzrespondencedatedMarch 23,2006,explainingthe backpund ofthe 
Minnesota NPDES/SDS permit process. In the letter youmake mfcrmce to the letter from Yo 
L pTraub, Water DivisionDirector, Region 5,EPA, datedMarch 28,2001, andtha August 6, 
2001 response letter frQmMike Hatch Attorney G e n d 2regarding the Attorney General's 
interpretation ofMtnn.Stat. 116.07, subd. 7c (2000). I would appreoiate it if you could sendme 
copies ofthese documents so I canreview thembefore consulting with my olicnts regarding 
applications which might benecessary to meet state law. .OnceI receive thost dowants  Iwill 
meetwithm y  clientsand respond accordingly. 

very truly yours, 

ZENAS B M R ANX> ASSOCIATES 

Zenas Baer 

cc: 

. . $ _ _. . . 

PAGE4R RCVDAT 4H812006 1:06:16 PM pastem DaylightTime]' SVR:DCNTFAXOln DNIS:6285116 CSlD: DURATION(rnm.ss]:O2~20 



. . 
06/22/2016 03:12 FAX 

Minnesota Pollution Control Agency 


March 23, 2 W  

Mr.Zenas BaeT 
Zenas Baer and Associates 
P.O. Box 249 

331Sixth Street 

Hawley, MN 56549 


Dear F.Baer: 
. . 

This letter isin response to yourinquiryperlaining tothe requirementsof anowhea:of a livestock . 
orpoultryo p d o n  for submitting aa agplicationfor aNational PollutantDischarge Elimination 
Sy'strm0Permit in light of the rulingby the SecondCimuitCourt of Appeals (Court) on 

'F e b q  25,2005. A portion ofthis ruling Wedthat only those large C w c d  Animal 
F&g Opetations (CAFOs)that actuallydisdmgu, or propose to discharge. are requiredto 
apply for anWDES Permit. . 

The Ivfim~ita~ollution~ o a f m l  (MPCA)staff ha^ &&xtsdthis i s m  kimmanbms 
of the MinnesotaAttorney General's (AttorneyCiend)  &.@and concludedthatMinnesota 
State Statute9 r q u ball livestock'andpoultry operatiom which meetqr exceedthe largeCAFO ' 

threshold to apply for azzMDES Permit. The following isthe background i n f o d o n  that was 
reviewed a dused to develop this a p s ~ a ,  

MPCA CfePkmlNPDESiState lkmsal System (SDS?P aDevel0~rna.t 

Tbe 2000 Minnesota LegislaturemendedMiaa, Stat 116.07,d d  7nto requirk that: 

"(a) Th&agencymust issue National PollutantD i s c b e  Eliminatioh System 
permits farfeedlotswith 1,000 a n i .units or inom add tbat meet the 

As a result of this legidationthe MPCA in~orporatedthis quiremeat i ~ t oMinn. R 7020.0405, 

subp. 1. (which establishes permit req-ts), and issued a General NPDEiS/SDS Permit 

(General Permit) fir Uveduck facilitiesonMay 30,2001. At the time thlsbe~ameeffsctiva, the 

MPCA interpretedthe statutmy language as requiring a General P d t  to be issued only tothose 

sites that housed 1,000 or more animal units (AU)a d  also met the dekition for a CAFQ. 


Since that time this interpretation has changed as the result of an interpretation of Minu. Stat. 
116.07,sub&7%bytheAftbrneyGeneral, as request& by the U.S.&Wironm~ta.lProtection 
Agency @A). 

520 LafayetieRd. N.;Saint Paul. MN 551554194:. .(661). 2984300 (Voioe);.- . (851). 262-53320;www.pca.state.mn.us 
- -. - &-P&UlTRTPIiRAip17nWMttf1%k-~X%r)31~Stli. - --- ..MnnkafnTMarcRdll . ~ c t P r r ~ 1 i i % ~ r r r r r r - -  
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Mr.Zmas Baa 
Page 2 

h bis response, the Attorney General stated: 
.J 

'(The statateisproperly interpretedasrequiring any M o t  that meets the 
Merat definitiono f  a W O  to obtain anNPDES permitmgardless of the 
number of animal units they have, Additionally, thestatuterequires feedlots 
thatmight not meet the federal ddnition ofa CAFO to obtainanNPDES 
permit if they have more than 1,000 animal unitsunder state law." 

Copies of the March 28,2001, letter fiom JoLynn Tranb, WaterDivision Director,Region 5, 
EPA r q m t b g this i n f d o n ,  and the August 6,2001, response letter &om Michael Hatch, 
Attorney Wed, are avaihble%needed, 

:. 
ASad t of& 	 kewtion.  (m)interpretation andh e2003 revisedcode o f ~ d d  f ir  
CMOS,theMPCA mendedthe NPIIEWSPSpermittingprams inthe following ways: 

I, 	 A G e n d  P&t (MNG920000)was issued onFeb;ruary 14,2005, topxpvide permit 
coveragato all ]Jivestockfadities thatmet or exceededtbak g e  CMQtbdold, b& had 
acapacity oflessthan'l,000 AU under state liq and 

2. 	A s ' d  General Permit (MNG440000)w b  developed that willbecome e&tive on 
June 1,2006, ax@ replacethe ~~Pcrmit kpdin2001mdMNa920000 so that all 
Mkmemta E v e  hi1ities thatare requiredto have +nNPDES P e d t  andmeet the 
cxiteriafbr a CbmalPermit oanbe cdueredunderttresamepemait ~~ This 

, permit dlaJSbpr ide  coverageto those sites idan.dj3edas 'h0wIy Y e d "  under thc 
bkrd regulations. 

l 3 h h g  fkd'ties were requiredto applyfnr therfised General P dMNG440000by 
December 1,2005. 

Sacbnd Circuit Churt of Am& Decision 
' 

In response to the Febtuary2003,d o n  ofthe regulations, the EPA received petiti.oGfor ' 

judicial review h r nfourdifferent livestockprodm groups and four different m-wM 
groups. Thepetitions for review were consoEdatadinto oneproceedingbefore the Court. 

OnFebruary 28,2005, the U.S. Court ofAppeals far the Courtjasued it$decisioa TI@ decision 
canbe found on the inteanet at: ~~://~fDUb.e~2~~,ovlmdes/Wcafora1echan~;~~.c~ 

.Oneof the issues that the Court nrIcdon is the requirement W alarge CAFO is required to 
apply fir an WDES Permitbecause the facilityhai the "pot.mtial"todischarge. The Cuuxt 
vacated the "duty to applysprovisions of the newCAFO rule,Theseprovisions require all 
CMOSto apply foran?@DIES Permit unless they candemmshatethat they have nopotential to 
discharge. The Court found that the duty ta apply, which the EPA had based on apresumption . 
that slt CMOShave at Icast apotential tddischatge, was invalid because the Clean Water Act 
subjects only actual dischargesto regulation. Thc Court achowledged EPA's stmagpolicy 
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Mr. Zenas Baer 
Page3 

considerationsfm seekingto impost a dutytoapply -"WA hssmarsbaled e i d m c  suggesting 

that sucha prophylactic m e a s pmay be necessary to effectively regulate water pollution from 

large CAFOs, giventhat law CAFOEare important contributorsto water pollutionand that they 

have, historically at least, improperlytried to ckumventthepermitting process"-but hmd that 

the EPA mvuthclesslacked statutoryauthorityto do so. 


cowCourt- .. 

The MPCA reviewedthe dwisi~nof the Court regalingthe "duty to-app1f' and determhedthat 

the Court's decisiondoesnot impact theNPDES penntttlng systun for livesto& facilities that 

has beentstablishedby the MPCA. Thereason for tbisdecisionis based onthestatutory 


-	 requkqmmtfoundinMinu Stat. 116.07,dxL 7a.(discussedabove) that requires Livestock 

fbciies that meet or 0 x 4the CAFO definitionprovided inthtCFRto apply h r  anNPDlES 

Permit. 


Although some states have laws that prevent anyWCdatute or rule fiom baing'morerestrictive 

zhanthe federal regdations, no such law exists inMhesota. Themfm, livestock fkcilities are 

required to N o w  themost restrictive requirement. Inthiseve,the Minnesota State Statutes 

apply-' -

~ ~ u b w s n y q u s s t i o ~ n g a r d i n g m i s ~ , p 1 e ~ e f a l ~ t o c o n ~ c t ~ ~ ~ d s c a o f t h s 

.MPCASt. Paul office at (651) 296-7366. 

Leu Raudys 

Rivisional Director 

Regional Division 


' St.Paul Office... 

cc: 	 Robert Roche, Minnesota Attomy Gend's  Office. 

Jim Ziegler, MPCA -Detroit Lakes 

Mark Steuart,WCA -D m i t  ';Lakes 
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